United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


ORIGINAL 


76-1025 4 


————————El—Ee==——=Ee=——e= ee _  —_—_—_—_— ‘@ 


ae 


Uniied States Court of Appeals | 


For the Second Circuit 
76-1025 


UNITED STATES OF AMFRICA, 
Appellee, 
v. 


JOSEPH ANTHONY PELOSE, 
Defendant-A ppellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT CouRT 
SUUTHERN DiIsTRICT OF NEW YORK 


BRIEF FOR APPELLANT 


Wa Lt & BECK 
Attori:eys for Appellant 
36 West 44th Street 
New York, New York 10036 
(212) 986-6688 


PATRICK M. WALL 
Stuart J. Beck 
Of Counsel 


TABLE OF CONTENTS 


Preliminary Statement 
Statement of Facts 


A. The Issue in Controversy 
B. The Government's Cast 
1. Walter Cole 
2. Ronald Rothman 
Jenjamin Lewis 
Harold Parker .. 
Additional Evidence Su, -orting the Claim 
of Wilfulness 
The Defendant’s Case 
1. Norge Bertolli 
2. Debbie Pelose 
a Sidney H. Leeds 


+. Edwin I. Cleveland, M.D. 
D. The Government’s Rebuttal Case 


ARGUMENT: 


Appellant was Gravely Prejudiced by the Trial 
Court’s Instructions Which: (A) Misstated the 
Law on the Crucial Issue in the Case; and (B) 
Worked a Prejudicial Variance in the Charges 


I. Introduction 


Il. Argument 


A. The Court Erred in Its Interpretation of 
the Statute 


B. The Charge Constituted an Impermissible 
Amendment of the information 


CONCLUSION 


ii 


Table of Cases 


Fred rick ¥. United State Ss, 163 F.2d 536 (9th Cir e 
cert. denied, 332 U.S. 775 (1947) 


Haskell vy. United Stes, 241 F.2d 790 (10th Cir. 
1957) 


Toussie v. United States, 397 U.S. 112 (1970) 


USAC. Transport, Inc. v. United States, 203 F.2d 
S78 (10th Cir.), cert. denied, 3450 U.S. 997 (1953) 


"nited States v. Alper, 200 F. Supp. 155 (DNA. 
1961) ‘ : 


"nited States v. Blanchard, 495 F.2d 13829 (1st Cir. 
1974) 


nited States v. Chatfetz, 181 F. Supp. 57 (D.D.C.), 
iff’'d, 28 F.2d 138 (D.C. Cir, 1970), rev'd m part 
on other qrounds, 266 U.S. 2oo (1961) 


"nite d States vy. Croldste Ww, OS6 FE. Supp. S33 (1). Del. 
1973), rev'd on wr gro nds, 902 F.2d 526 (3d 


Cir. 1974) 


eenlee, 8 F. Supp. 652 (E.D. 
517 F.2d 899 (3d Cir. 1975) 


Statutes and Rules 
26 U.S.C. 4 653 
26 U.S.C. § 7203 


20 U.S.C. App. § 403 


Rule 7(e), Federal Rules of Criminal Procedure 


Treatises 


Devitt & Blackmar, Federal Jury Practice and In- 
structions § 52.27 et Seq. (2d ed. 1970) 


5A Reid's Branson Instructions to Juries § 41758 
1962) 


United States Cut of Appeals 


For the Second Circuit 


76-1025 


Unirep States OF AMERICA, 


Appellee 


Joserpn ANTHONY PELOSE. 
Defendant-Appellant 


oM THE Untrep States Districr Court 


SouTHerN Districr of New York 


BRIEF FOR APPELLANT 


Preliminary Statement 


This is an appeal from a judgment dated January &, 
1976, entered in the United States District Court for the 
Southern District of New York (Griesa, J.), convieting 
Appellant, after jury trial, of nine counts of wilful failure 
to file corporate tax returns in violation of 26 U.S.C. § 7208 
and sentencing him to i prisoument for nine concurrent 
terms of one year and to pay a committed fine of $45,000. 
Appellant is at liberty on bail pending determination ot 


this appeal. 


Statement of Facts’ 


A. The Issue in Controversy 


On November 12, 1976, Joseph Pelose was convicted of 
nine counts of failure to file federal corporate income tax 
returns, after a jury trial in the United States District 
Court for the Southern District of New York before the 


Honorable Thomas P. Griesa.? 


Pelose was tried on an information charging that three 
corporations which he controlled had wilfully failed to file 
corporate tax returns for pertinent vears in which returns 
were due.’ It was conceded that the three corporations had 


gross income in the subject years, that no corporate re- 


turns had heen filed for said years, and that Pelose was 
bs a 


the officer responsible for the filings. The sole substantial 
issue for the Jury was whether or not Pelose acted*wilfully 


when he failed to cause the returns to be filed. 


B. The Government's Evidence 
1. Walter Col 


Cole was retained as the accountant for the subject cor- 
porations in the pertinent years (T 43, 44). He testified 
* Unless otherwise noted, all parenthetical references hercin are 
to either the trial transcript (with page numbers preceded by the 
letter “T”) or the Appendix (with page numbers prec.ded by the 
letter “A’). 


* The case was a close one. The jury, after a short trial invol- 
ving but a single issue—wilfulness—deliberated almost thirteen hours, 
asked to have the charge reread in its entirety once (A 79a) and 
that portion dealing with wilfulness once again (A 84a) and, on one 
occasion, reported itself “hopelessly deadlocked” (A 73a) 


* Jeath, Inc. failed to file for fiscal 1969 (Count One), fiscal 
1970 (Count Two) and fisca! 1971 (Count Three). Saw Mill Truck 
Rental, Inc. failed to file for calendar 1968 (Count Four) and calen- 
dar 1969 (Count Five). H. V. Development Corporation failed to 
file for calendar 1968 (Count Six), calendar 1969 (Count Seven). 
calendar 1970 (Count Eight) and calendar 1971 (Count Nine) 


that he neither prepared nor filed federal corporate returns 
lor the companies in the period 1967-1972 (T 46), and that 
he was unable to obtain the financial information necessary 
for filing from Pelose or the corporsie employees (T 47, 
64). He testified that notices and demands from the In 
ternal Revenue Service, which were mailed to him by the 
corporations, went unheeded (T 67-7 ; Despite the lack 
of sufficient financial information for the preparation ot 
tux returns, however, the witness testified that in response 
to bank demands he did file numerous certified financial 

reflecting corporate operations in the subject 

6-100, 113, 122). 


ified that throughout his retention (1967-1972) 


© never requested the IRS to extend the corporations’ time 
to file return (T 141-142) or advised the IRS of the 
physical disabilities of Pe T 142). The witness was 
aware of Pelose’s illness ; ley iis early us ouly, 1968 


(T 64). 


> Ronald Rothman 


Rothman, an attorney in the “rjonal Counsel's office 

the Internal Revenue S ice, testifie a conference 
with a representati f se durin ‘ich the represen 
tative, a Mr. Goglio, cone “l th 0 »**sinele-handedh 
ran** the subject corporations in the pertinent vears, that 
their gross receipts were ample, and that the failure to fil 
the returns was the fault of the accountant, Cole (T 253) 
On cross-examination, the witness testified that he was also 


} 


advised of Pelose’s laryngectomy and cobalt) treatments 
and of his inability to speak as a result of th 


operation im Which lis larynx had been removed (T 256) 


Be n jaman Le icwts 


Lewis, a special agent in the Intelligence Division of 
the Internal Revenue Service, also testified to conversa 


tions with Pelose s re] resentative, Gozlio, in which Goglio 
conceded that Pelose was the responsil le officer of the sub 


ject corporations from 1966 to 1971. 


4. Harold Parker 


Parker, a certified public accountant, testified that he 
Was accountant for the subject companies from 1964 to 
1967. The witness testified that prior to the vears which 
were the subject of the information he prepared corporate 
returns for Jeath, Inc. in 1964, 1965 and 1966 (T 289), did 
not prepare returns for Saw Mill Truck Rental in those 
years (T 293) and had no information reflecting services 


performed for H. V. Development Corporation (T 294). 


5. Additional Evidence Supporting the Claim of Wil- 


ness, 


The court, on the issue of wilfulness, permitted the 
introduction of evidence designed to demonstrate non-filing 
or late filing of corporate returns for the three subject 
companies for prior years 1964 through 1967 (T 84-88, 


489, 490). 


C. The Defendant's Case 
¥ Norge Bertolli 
Bertolli, a certified public accountant, testified that he 


was retained by Pelose in 1974, obtained the financial 


records of the subject companies for the years in issue 


and was able to prepare federal corporate tax returns with 


the information available to him (T 305-308). He testified 
that had he been in the position that the prior accountant, 
Cole, had been in, he would have advised the IRS of 
Pelose’s illness and surgery and sought extensions of time 
in which to file returns (T 316). On cross-examination, the 
Witness testified that he was uncertain whether particular 


checks writt n on the cOrpor Iyns O Pelose and to cash 


bad been reviewed in connection wi\a his preparation ol 


the returns (T 350). These checks re admitted into evi 
denee (T 406). 


Lt bhu Pe lose 


Miss Pelose, Appellant's daughter, testified that Pelose 
suffered an automobile accident which required a back 
operation in 1966-1967 (T 433). Later, a throat condition 
required cobalt treatments and, still later, a laryngectomy. 
She testified to a conversation between Cole and Pelose in 
Which the former assured the latter that the taxes were to 
be handled and extension requests filed (T 456), and to 
later couversations in which she was assured by Cole that 
extensions had been filed “" '°*). She testified that she 
Was responsible for ope: il at the corporate offices, 
und had never seen certain le s previously introduced 
into evidence by the Government in which Cole advised 
Pelose of the need for prompt attention to the tax matters 


involved (T. 437-38). 


Siiney i]. Leeds 


Leeds, a professor of accounting, testified that the ae 
counting practices employed while Cole was accountant for 
the corporations did not comport \ h accepted professional 
standards (T 452), and that extensions should be sought 
When illness precludes taxpayer cooperation with an ac 


countant (T 453). 


Cleveland, M.D 


testified that he examined Pelose in \pral, 
1968 and discovered throat cancer (T 469). Cobalt treat 
ments were commenced, impairing his normal funetioning 


(T 470), but the treatments were unsuccessful. As a 


result, the doctor advised and carried out a total laryng 
ectomy in September, 1968, and the ereation of an open 
ing in the lower neck through which Pelose could breathe 
(T 473). The operation left Pelose speechless for at least 
three months (T 480) until esophageal speech was mastered 
(T 474). The doctor also testified that related surgery Was 


carried out on Pelose’s throat in 1970 (T 474), 


Dr. Cleveland also t stified, from medical records, that 
Pelose suffered a back injury in 1956 for which an opera 


tion was required in December, 1967 (T 169). 


D. The Government’s Rebuttal Case 


In rebuttal, the Government introduced the testimony 
of Kenneth Tomasevich, Meryin J. Pelton, and William R. 
Delaney, all of whom recalled business meetings with 
Pelose in the latter part of 1968 and in 1969 (T 495, 501 
902, 510). Tomasevich and Delaney testified that they had 
difficulty understanding Pelose and that Pelose wrote notes 
to communicate (T 496, 510), 


ARGUMENT 


APPELLANT WAS GRAVELY PREJUDICED BY THE 
TRIAL COURT'S INSTRUCTIONS WHICH: (A) MIS- 
STATED THE LAW ON THE CRUCIAL ISSUE IN THE 
CASE: AND (B) WORKED A PREJUDICIAI. 
VARIANCE IN THE CHARGES. 


I. Introduction 


Qur brief factual presentation makes clear that. the 
crucial issue in this case was whether Pelose’s conceded 


failure to file tax returns on behalf of his three corpora- 


tions for the tax years in question was wilful. Any in- 


struction to the jury, therefore, which misled the jury on 
this issue would entitle Pelose to a new trial. Just such 


an instruction was given. 


Fach of the nine counts in the information charged that 
on or about its due date in the pertinent year, Pelose wil 
fully failed to file the required tax return on behalf of a 
specific corporation. And 26 U.S.C. § 7203, under which 


each count was drawn, reads in pertinent part as follows 


Any person required under this title... to make 
a return... who willfully fails to ... make such re- 
turn... at the time or times required by law or reg 


ulations, shall... be guilty of a misdemeanor 


Thus, it is clear that in each of the nine counts Pelose was 
accused of wilfully failing to file the required return on or 


before the day it was due. 


ln its charge to the jury, the trial court made the fol- 
lowing statement (A 47a-49a): 


Now let me say a word about a subject which I 


will speak of as the time factor. As I said earlier, 
the particular tax returns in question were due two 
and a half months after the completion of the vears 
which they related to. The earliest due dates were 
for the 1968 returns of Saw Mill and H. V. Develop 
ment referred to in counts 4 and 6. These returns 
were due by March 15, 1.969. Other returns referred 
to in other counts were due at various later times. 
The last of the due dates was for the 1971 return of 
H. V. Development, referred to in count 9. This 
return was due by March 15, 1972. 


As you know, none of these returns have ever 


heen filed. The information in this case was filed 


irthe! suppose for purposes 
ou tnd 
I mean Pelose 
to handk 

IRS o1 


IRS, o1 
obtained extensions and 


iad not been obtained Again 


not saving tl is Is What vou 


‘COUrse OL Vout} 


Peloss wilfully 
failed to past returns after learning of the 


dk ficiency and the lack of extensions and failed to 
‘urrent returns due ‘in 1972 or thereafter. 

ld be guilty of wilful failure to file these 

~ existent at such 


the kind I have 


In short, fact that the atute makes it a erime 
wilfully to fail 1 the required return on or before the 
due date hy rther fact that the information 
itself allege the crimes were committed or or before 
those very due dates, the trial court iu md the jury that 
it micht tind ( hav I d the crimes charged 


at any date thereafter.’ 


this particular instruction, which may 
| have been the cause of the jury's verdict,’ gravely 
eat not only stated the law incor 


rectly but came so late in the prosecution that it took Pelose 


unaware, to his prejudice 


Il. Argument 


4. £ Court Erred in Its Interpretation of the Statute 


In charging the jury that Pelose could be found guilty 
wilful failure to file a particular return long after it 


the trial court committed grievous error.’ 


' Defense counsel took exception this portion of the court's 
charge (ASSa) 


At trial, there was evidence that the Government had ootained 
the records of Pelose’s corporations in or about March of 1973 and 
returned them to him sometime in 1974. These dates, of course, 
were long after the due date of the last corporate return which Pelose 
failed to file. During deliberations, the jury requested that it be 
reminded of those two dates (A60a), and so it was 

We suggest that no possible reason for such a request existed 
her than that the turors may have felt that there was no wilful 
failure to file during the periods alleged in the information, but that 
the circumstances precluding wilfulness ceased at some later tine 
when, according to the instruction, Plose was required to file, if he 
were to avoid conviction, The jurors merely wished to know whether, 
at that later time, Pelose had in his possess the corporate records 
essential for the filing of those returns 


Although not dispositive of the issue, it is surely persuasive that 
extensive research has found no case in which such a charge has 
even been given, much less upheiu. Again not dispositive, but again 


i ' ‘ ‘ . . tan 
’ SS 
Has . 241 F.2d 790 (10th ¢ INT) 
l’; \ j j | ~ ] " 1) * ] Ni] 
pil \ j f / Is] | Sy j pte 
288 FL ] rf { m0 ; rf fhey 
‘0 66 US, 209 (1961 


Phere fernaant lat of 50 US App 
j ul fa t ift on t required : 

lat i ted more thar i t i] efons 
Li 1 deter reject ! ) ean t and b 
this (ou m tl re | y rehed ipon below 
in in stant « hi wile it iu wi i col ng 
surely persu ( ment did 1 un ind the charge to 

} vy ha lude snything like it in it 
Requests to Charge whict cad, refer to a failure to file “at the 


me required by law’ (No. 2 [AlSa]) and “at the required time 
No. 9 [A23a]). Finally, we note that the leading treatises on jury 
| 4. instructions contain thing der the statute even tly re 
ng the charge this case. § e.g.: Devitt & Black 


In fact, the « rt expheitly contradicted its implicit assumpti« 
by charg that th ite of limitations precluded the F.inging of 
charges for Pel failure to f or late ful of corporate returas 


. rT 
for years prior t sect forth in the information (A49a) 


ec 2¥0 | Supp 473 (E.D.N.Y 1967) 
See 410 F.2d 1156 (2d Cir. 1968) 
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1 


one.’' The Supreme Court, on a number of grounds, found 


to the contrary. 


First, at 115, the Court noted that a statute of limita- 
tions normally begins to run ‘‘when the crime is com- 
plete.**!? 


Second, at 115, it stated that the ‘‘doctrine of continuing 


offeases should be applied in only limited circumstances”’ 
and explained its view in these words: 


These considerations do not mean that a par- 
ticular offense should never be construed as a con- 
tinuing one. They do, however, require that such a 
result should not be reached unless the explicit 
language of the substantive criminal statute compels 
such a conclusion, or the nature of the crime involved 
in such that Congress must assuredly have intended 
that it be treated as a continuing one. 


No such conclusion is compelled with respect to 26 U.S.C. 
) 7203, a statement supported by the cases cited above." 


Third, the Court noted, at 121, that questions of limita- 


tions are fundamentally matters of legislative decision, and 


pointed out, at 123, that Congress could easily have pro- 


vided for a longer period of limitations but had net done so. 


The Toussie case, although dealing with a different 
statute, strongly supports our argument. Indeed, ours is a 
stronger case, for in JToussie, the Court found that ‘he 


"In Toussie, the District Court and this Court had held that 
the duty to register continued in most cases until the potential draftee 
had reached the age of twenty-six, at which time the statute began 
to run. Here, according to the trial court, the duty to file might 
never have ended. 


' In Toussie, the Government had conceded that the crime was 
complete when the defendant failed to register. See 397 U.S. at 114. 


'’ Moreover, at 120, the Court noted that “there is no language 
in this Act that clearly contemplates a prolonged course of conduct.” 
Nor, we might add, is any such language te be found in section 7203. 


statute created no continuing crime, even though regula- 
tions promulgated under it provided that the duty to 
register did, in fact, continue until the prospective regis- 
trant had attained the age of twenty-six. 


We submit that the crime of wilfully failing to file a 
return is committed or not on the due date. No citation of 
authority is needed, for example, to support the proposition 
that a wilful non-filer’s criminality is not absolved by his 
later filing of the required return. Nor, we submit, can a 
later state of mind create guilt in a person whose initial 
failure to file was non-wilful and therefore innocent. 


B. The Charge Constituted an Impermissible 
Amendment of the Information 


The giving of the charge constituted reversible error 
for vet another reason. Each count of the information 
alleged that a particular corporation, of which Pelose was 
President, was required to file a return by a particular date 
and that Pelose wilfully failed to file such a return ‘‘ within 
said required time.’* The trial, of course, was conducted 
with respect to Pelose’s wilfulness or lack thereof on that 
very date and within that ‘‘said required time."’ Neverthe- 
less, at the very end of the trial and after all the evidence 


was in, the triai court, by the instruction complained of, 


materially changed the theory of the prosecution by per- 


mitting *. jury to convict Pelose for a wilful failure te 
file nor che due date but many years later.’ That 
charge, in effect, amended the information and, we submit, 
did so illegally."® 

'' Indeed, under the charge, Pelose could have been found guilty 
of a wilful failure to file on a date after the filing of the information 
against him. 

'* Had an indictment been involved, the charge would clearly 
have constituted an illegal amendment. See, e.g., United States v. 
Goldstein, 502 F.2d 526 (3d Cir. 1974) (date change of three 
weeks held substantial and material). 
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Rule 7(e) of the Federal Rules of Criminal Procedure 
permits an information to be aniended at any time before 
verdict : no additional or different offense is charged 
and if substantial rights of the defendant are not preju- 


diced.’"'® Here, Pelose’s substantial rights were adversely 
affected, for the variance in the charges so late in the trial 
prevented him from mounting a proper defense to an 
allegation he never knew had been made against him. In 
short, he was surprised Ly the ‘tamendment,’? and such 
surprise constituted prejudice to a substantial right—the 
right to advance notice of the precise charges against which 
he had to defend himself. See, e.g. United States v. 
Blanchard, 495 F.2d 1329 (1st Cir. 1974); ULSLA.C. Trans- 
port, Inc, v. United States, 203 F.2d 878 (10th Cir.), cert. 
denied, 345 U.S. 997 (1953); Frederick v. United States, 
1663 F.2d 536 (9th Cir.’, cert. denied, 332 U.S. 775 (1947); 
United States v. Goldstein, 386 F. Supp. 833 (D. Del. 1973), 


"d on other grounds, 502 F.2d 526 (3d Cir. 1974). 


Here, the lateness of the amendment prevented Pelose 
from showing that, even at such later date, he lacked wilful- 
ness with respect to his conceded failure to file. Perhaps 
such lack of wilfulness was based upon advice of connsel. 
Perhaps Pelose, at that later time, was unaware of any 
obligation to file then—an unawarepess which would have 
precluded wilfulness. See, e.g., United States v. Greenlee, 
380 F. Supp. 652, 659 (E.D. Pa. 1974), aff'd, 517 F.2d 899 
(3d Cir. 1975).** 


™ As we have already argued, Toussie shows that the crime ‘° 
wilful failure to file is a completed crime, committed, if at all, 
the due date. Since the court permitted a finding of guilt to L- 
based on later events, it was including a “different” charge in this 
information. 


'* The court never charged the jury that Pelose would have to 
have known of the obligation (if it existed) to file at that later time 
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CONCLUSION 


For the foregoing reasons, the charge of the trial 
court constituted reversible error entitling Appellant to 
a new trial.'” 


Respectfully submitted, 


Watt & Beck 
Attorneys for Appellant 
36 West 44th Street 
New York, New York 10036 


'* To the extent that the trial court's charge amended the in- 
formation and required Pelose to defend against a charge as to which 
he never received notice, his due process rights were violated 


